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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION
EUROPEAN CIVIL AVIATION CONFERENCE
DRAFT OF A MULTILATERAL AGREEMENT RELATING TO
CERTIFICATES OF AIRWORTHINESS FOR
IMPORTED AIRCRAFT
This subject was discussed by the Second Session of the European Civil
Aviation Conference which was held in Madrid between April 24-May 11,
1958. At the Conference, it was decided that steps should be taken to develop
such a multilateral agreement for finalization at the next session of the
Conference.,

Both the discussion at the Second Session of the Conference, and the
draft of the multilateral agreement which was developed thereat, were based
on two papers which had been prepared and presented by the United Kingdom delegation. The Conference requested the Secretariat to prepare a draft
multilateral agreement on the validation of Certificates of Airworthiness.
The Study Group, set up as a result of this Conference, thereafter further developed the Agreement, using the Conference draft text as a basis,
and the latest draft of the Agreement now reads as follows:
DRAFT OF A MULTILATERAL AGREEMENT RELATING TO
CERTIFICATES OF AIRWORTHINESS FOR
IMPORTED AIRCRAFT
ARTICLE 1

This Agreement applies to the provision of certificates of airworthiness
for civil aircraft constructed in any State, member of the European Civil
Aviation Conference, when such aircraft are exported from one of the contracting States to another of the contracting States, provided such aircraft
(a) have been constructed in accordance with the regulations in force
in the State of export,
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(b) comply with the applicable Standards of Annex 8 of the Convention
on International Civil Aviation done at Chicago on 7 December
1944,
(c) are equipped in accordance with the requirements of the operating
regulations of the State of import, and
(d) comply with any other special conditions notified in accordance with
the terms of this Agreement.
ARTICLE

2

Upon application being made to a contracting State in respect of an
aircraft fulfilling the conditions of Article 1 that is subsequently to be
entered on its register, and subject to the other provisions of this Agreement, that State undertakes in respect of such aircraft either to render valid
the existing certificate of airworthiness by accepting that certificate as the
equivalent of its own, or, alternately, to issue a new certificate.
ARTICLE 3
Each application for validation or for issue of a certificate of airworthiness as provided for in Article 2 shall be accompanied by the documents
specified in the Schedule to this Agreement.
ARTICLE

4

The validity conferred on a certificate of airworthiness by a contracting
State in accordance with the provisions of this Agreement shall, on expiry,
be renewed under the same conditions as those applied to the renewal of
certificates of airworthiness issued by that State without reference to the
State in which the aircraft concerned was constructed or to any contracting
State of previous registry unless special circumstances require otherwise.
ARTICLE 5

A contracting State to which application has been made pursuant to
Article 2 shall, except where its airworthiness code is identical with that of
the State which provided the aircraft concerned with its current certificate
of airworthiness, have the right, subject to prior consultation with the latter
State and, if requested by that State, also with the State in which the aircraft was constructed, to make the validation of that certificate dependent
on the fulfillment of any special conditions which are for the time being
applicable to the issue of its own certificate of airworthiness and which have
been notified to all contracting States.
ARTICLE

6

Each contracting State reserves the right to give special consideration
to any type of aircraft which in practice appears to be below the normally
accepted standard of airworthiness and, if necessary and after consultation
with the State which provided the aircraft concerned with its current certificate of airworthiness, and, if requested by that State, also with the State in
which the aircraft was constructed, to withhold or suspend the validation,
or to withhold the issue, of a certificate of airworthiness.
ARTICLE

7

Each contracting State shall keep all the other contracting States fully
and currently informed of its airworthiness code and operating regulations
complementary thereto in respect of civil aircraft, and any changes therein
that may from time to time be effected.
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ARTICLE 8

A contracting State from which an aircraft has been exported to another
contracting State that subsequently provides that aircraft with a valid certificate of airworthiness pursuant to Article 2 shall
(a) communicate to such other State particulars of compulsory modifications to, and mandatory inspections of, that type of aircraft; and
(b) as necessary, provide advice to such other State on non-compulsory
modifications which are of a nature likely to affect the validity of
a certificate of airworthiness provided pursuant to Article 2, or
any other of the original conditions of validation, and on major
repairs carried out otherwise than by the fitting of spare parts
supplied by the original constructors.
ARTICLE 9

Each contracting State shall have the right to determine absolutely the
interpretation of its own regulations on any point of doubt or difficulty which
may arise in the application of its own standards of airworthiness.
ARTICLE 10

The procedure to be followed in the application of the provisions of this
Agreement shall be the subject of direct correspondence, whenever necessary, between the competent authorities concerned with the issue and validation of certificates of airworthiness in each of the contracting States.
ARTICLE 11

1. This Agreement shall be open to signature by States members of the
European Civil Aviation Conference.
2. It shall be subject to ratification by the signatory States.
3. The instruments of ratification shall be deposited with the International
Civil Aviation Organization.
ARTICLE 12

1. As soon as two of the signatory States have deposited their instruments
of ratification of this Agreement, it shall enter into force between them on
the thirtieth day after the date of the deposit of the second instrument of
ratification. It shall enter into force for each State which deposits its instrument of ratification after that date, on the thirtieth day after the date of
deposit of such instrument.
2. As soon as this Agreement enters into force, it shall be registered with
the United Nations by the Secretary General of the International Civil
Aviation Organization.
ARTICLE 13

1. This Agreement shall remain open for signature for six months after
it has entered into force. Thereafter, it shall be open for adherence by any
non-signatory State member of the European Civil Aviation Conference.
2. The adherence of any State shall be effected by the deposit of an instrument of adherence with the International Civil Aviation Organization and
shall take effect on the thirtieth day after the date of the deposit.
ARTICLE 14

I. Any European State not a member of the European Civil Aviation Conference may be invited by unanimous decision of the Conference to adhere
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to this Agreement upon such terms and conditions as the Conference deems
proper.
2. The adherence of any such State shall be effected as stipulated in paragraph 2 of Article 13.
ARTICLE

15

1. Any contracting State may denounce this Agreement, by notification of
denunciation to the International Civil Aviation Organization.
2. Denunciation shall take effect on the thirtieth day after the date of
receipt by the International Civil Aviation Organization of the notification
of denunciation, except that
(a) the provisions of Article 8 shall continue in force for five years
after the effective date of denunciation in respect of aircraft for
which a certificate of airworthiness is validated or issued in accordance with the terms of this Agreement;
(b) the provisions of Articles 1 to 7 and 9 and 10 shall continue in force
for two years after the effective date of denunciation in respect of
aircraft for which application is made before such date for the
validation or issue of a certificate of airworthiness in accordance
with the terms of this Agreement.
ARTICLE

16

1. The Secretary General of the International Civil Aviation Organization
shall notify the President and all States members of the European Civil
Aviation Conference, and any State adhering to this Agreement that is not
a member of the European Civil Aviation Conference:
(a) of the deposit, and the date thereof, of any instrument of ratification or adherence, within fifteen days from the date of deposit; and
(b) of the receipt, and the date thereof, of any notification of denunciation, within fifteen days from the date of receipt.
2. The Secretary General of the International Civil Aviation Organization
shall also notify the President and the States members of the European Civil
Aviation Conference of the date on which this Agreement will enter into
force in accordance with paragraph 1 of Article 12.
ARTICLE

17

1. Not less than twenty-five percent (25%) of the contracting States shall
be entitled, by request addressed to the International Civil Aviation Organization given not earlier than twelve months after the entry into force of
this Agreement, to call for a meeting of contracting States in order to consider any amendments which it may be proposed to make to the Agreement.
Such meeting shall be convened by the International Civil Aviation Organization, in consultation with the President of the European Civil Aviation
Conference, on not less than three months' notice to the contracting States.
2. Any proposed amendment to the Agreement must be approved at the
meeting aforesaid by a majority of all the contracting States, two-thirds of
the contracting States being necessary to constitute a quorum.
3. The amendment shall enter into force in respect of States which have
ratified such amendment when it has been ratified by the number of contracting States specified by the meeting aforesaid, and at the time specified
by said meeting.
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ARTICLE

18

This Agreement shall apply to all the metropolitan territories of the
contracting States, with the exception of outlying islands in the Atlantic
Ocean and islands with semi-independent status in respect of which any
contracting State, at the time of the deposit of its instrument of ratification
or adherence, may declare that its acceptance of this Agreement does not
apply.
the undersigned, being duly authorized thereto, have
affixed their signatures on behalf of their respective Governments.
DONE at ..............
, on the ..........
day of the month of ..........
IN WITNESS WHEREOF,

of the year . ... , in duplicate in three texts, in the English, French and

Spanish languages, each of which shall be of equal authenticity. This Agreement shall be deposited with the International Civil Aviation Organization
which shall send certified copies thereof to all its member States.
Austria
Luxembourg
Belgium
Netherlands
Denmark
Norway
Finland
Portugal
France
Spain
Federal Republic of Germany
Sweden
Greece
Switzerland
Iceland
Turkey
Ireland
United Kingdom
Italy
SCHEDULE OF DOCUMENTS

The documents required to be produced in accordance with Article 3
of the Agreement to which this Schedule is appended shall be:
(a) a certificate of airworthiness issued, renewed or validated within
a period of sixty days immediately preceding the date of the application made pursuant to Article 2 of the Agreement;
(b) the flight manual pertaining to the particular aircraft, or such
substitute therefor as is permitted in respect of certain categories
of aircraft by Annex 8 of the Convention on International Civil
Aviation, giving the data in a form which will permit the aircraft
to comply with the operating rules, and with any limitation complementary to these rules, in force in the State on whose register
the aircraft is to be entered unless this requirement is specifically
waived by that State;
(c) the Service and Instruction Manual pertaining to the particular
aircraft prepared in a form which will provide adequate information for the maintenance of the airworthiness of the aircraft; and
(d) a Weight Schedule showing the ascertained "empty weight" of the
particular aircraft and the corresponding center of gravity, together with the limits between which the center of gravity may be
permitted to move. Such "empty weight" shall include the weight
of all fixed ballast, unusable fuel, undrainable oil, total quantity of
engine coolant, total quantity of hydraulic fluid, and the weight of
all accessories, instruments, equipment and apparatus, (including
radio apparatus and wrappings and other parts regarded as fixed
and irremovable). The Weight Schedule shall also include a list
of accessories, equipment apparatus and other parts regarded as
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removable, together with details of their respective weights and
distance from the center of gravity datum.
In accordance with Resolution No. 24 passed at the Second Session of
the Conference, the foregoing draft of the Agreement will be placed before
the Third Session of the European Civil Aviation Conference, to be held in
Strasbourg commencing March 9th, 1959.

II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
TRAFFIC CONFERENCES
The Traffic Conferences of IATA which met in Cannes during September/
October, :1958, recessed, having completed the major part of the structure
of international airline fares and rates for the year beginning April 1,
1959. The recess was designed to give carriers further time to consider their
positions on two principal issues arising from the introduction of jet aircraft into scheduled air transport services.'
The two issues are the levels of fares for the new jet services and proposals for low developmental commodity rates over the North Atlantic to fill
the expanded cargo capacity which the jets are expected to generate.
Lack of agreement on both issues prevented the Conferences from reaching final action during September/October, 1958, on fares and rates over
the North Atlantic and on other principal world routes on which the jets
will be introduced by March 31, 1960, the end of the year under discussion.
However, the Conferences did reach full agreement on more than 100
resolutions dealing with air transport in Asia and across the Pacific, and
with other subjects. These will go to governments for approval.
When the Conferences reconvene, they will also have before them a fully
elaborated set of proposals which have been generally accepted at Cannes.
In general, they envisage little or no change in fares and rates in many
areas, including Europe, and small increases on other routes. At the same
time, they also provide for developmental fares and special excursions in
other areas, notably between the Americas, and for a survey of possible
reductions in European fares by modification of tourist class conditions.
At the conclusion of the Cannes meeting, it was stated that the questions
which had been put over to the adjourned session arose from the extraordinary necessity to write into the structure of world-wide agreement provisions for a type of aircraft with which the industry had yet had little
or no actual commercial experience.
There had been wide divergence of opinion among carriers as to the
necessity in practice and justification in principle of establishing separate
levels of fares for jet aircraft and propeller-driven types.
Consideration of the problem had been rendered difficult during the
September/October 1958 Conference by the lack of definitive operating cost
data for the jets; some uncertainty as to how much jet capacity would be
offered on various routes during the year under consideration; the absence
of any real knowledge of the extent to which public preference might move
from one aircraft type to another; and the fact that jet operators would
themselves be flying propeller-driven aircraft over the same routes at the
same time.
A large number of suggestions for solution were examined, but certain
companies did not feel able at that time to accept any measure short of a
1 At the time of going to print, the Conferences are in session again in order
to find solutions to the problems which were left over from the September/October,
1958, meeting in Cannes.
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surcharge on jets and conditioned their acceptance of other fares and rates
matters on this point.
As a result of the discussions at Cannes, and after some weeks of actual
operations, carriers should have a clearer idea of the probable, as opposed
to the possible, results of the introduction of the jets. They would also have
an opportunity to discuss these among themselves and it is hoped that an
acceptable solution will be found when the Conferences reconvene.
The position with regard to North Atlantic cargo rates was much the
same. Some carriers felt that the time had come for drastic expansion of
cargo traffic through new low rates for specific commodities. Others considered this to be premature and uneconomic and at least one carrier had
further insisted on a differential for cargo services in jets. It was expected
that the recess would give an opportunity to find a solution to this problem
also.

I. EUROPEAN NUCLEAR ENERGY AGENCY
DRAFT CONVENTION ON THIRD PARTY LIABILITY IN THE
FIELD OF NUCLEAR ENERGY
This Draft Convention has been prepared under the direction of the
European Nuclear Energy Agency, functioning under the aegis of the OEEC
(Organization for European Economic Co-operation).
Upon the completion of two reports, July and September, 1957, by a
Working Party on Third Party Liability, and by an Insurance Subcommittee
respectively, the Steering Committee decided to set up a Group of Experts
to draft common regulations on third party liability in the field of nuclear
energy.
This Group of Experts confined themselves to the production of a Draft
Convention containing provisions relating to the liability of operators of
nuclear energy, stating that, in view of the special expertise required, the
Group was not in a position to make firm proposals as regards third party
liability for transport in the field of nuclear energy.
Consequently the Steering Committee thereafter decided that a Working
Group of Transport Experts would be necessary to complete the proposed
Draft Convention. This Group first met in November 1958 and made a basic
study of third party liability for nuclear incidents arising during the course
of the transport of radio materials. The articles they first suggested for
inclusion in the Draft Convention were later amended. This amended Draft,
it is understood, was to be discussed by the Steering Committee on January
7th, 1959.
The Working Group of Transport Experts found that already four countries (U.S.A., Germany, Switzerland and the U.K.) had the preparation of
legislation to cover the subject of nuclear incidents arising in the course
of transport under way.
It was stated that in the U.S.A., the carrier did not require a license to
transfer but that the licensee, authorized to transfer such materials, must
arrange for financial protection under the Atomic Energy Act of 1954 to
cover any other person liable in the event of nuclear incident in the course
of transportation, including the carrier.
In Germany, under the draft law, the transport of nuclear fuel requires
an authorization. If the transport falls under the terms "activities in connection with the operation of a nuclear installation," the operator of the
nuclear installation will be absolutely liable for all damage resulting from
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a nuclear incident in the course of such transport up to the amount of financial security required for the installation concerned.
If, however, transport is carried out as an entirely independent activity
the carrier, as a person in possession of radioactive materials, will be liable.
In this case the carrier's liability is absolute, but he may be exonerated,
contrary to the operator of an installation, with some small exceptions, if
he establishes that he is not at fault.
A further provision lays down that the third party liability of the carrier
has to be covered by financial protection by the person who transfers radioactive material. The State indemnification provided in the law is not available where transport is carried out as an entirely independent activity.
In Switzerland, under the draft law an authorization is also required for
the carriage of nuclear fuel and radioactive residues or waste. The grant of
such authorization is subject to the grantee showing that he has the necessary financial protection to meet third party liability for he is exclusively
liable for nuclear incidents in the course of transport. If the carriage is
carried out by the operator of a nuclear installation, such operator will be
liable, and his obligatory financial protection will cover transport incidents.
The various provisions as to limitation of liability, exonerations, etc., which
apply to the operator of a nuclear installation or the holder of nuclear fuel
and radioactive waste or residues apply equally to the holder of a transport
authorization.
In the United Kingdom, under a draft law, the person licensed to possess
or transfer irradiated fuels (there are no provisions dealing with the transport of any other radioactive materials) is absolutely liable for any damage
caused by a nuclear incident arising in the course of their carriage between
places in the United Kingdom in connection with the use of his site. The
carrier is therefore not liable. The financial protection required of the
licensee has to cover his third party liability for transport incidents.
Subsequent to the January 7-10th, 1959, meeting of the Steering Committee for Nuclear Energy, the following Draft Expos6 de Motifs was
prepared:
ORGANIZATION FOR EUROPEAN ECONOMIC CO-OPERATION

EUROPEAN NUCLEAR ENERGY AGENCY
Paris, 22nd January, 1959

STEERING COMMITTEE FOR NUCLEAR ENERGY
DRAFT CONVENTION ON THIRD PARTY LIABILITY IN THE
FIELD OF NUCLEAR ENERGY

Draft Expos6 de Motifs
The attached draft expos6 de motifs is modelled upon that contained in
document NE(58)19 and takes into account the discussions of Governmental
representatives of 7-10th January, 1959. It is based upon the text of the
draft Convention as set out in document SEN(59)7, Part I, and will be

amended in the light of the discussions at the meeting on 9th February, 1959.
DRAFT EXPOSE DE MOTIFS

1. The production and use of atomic energy involves hazards unlike those
with which the world has long been familiar. Knowledge of possible accidents
and their consequences is limited by the remarkable safety record which has
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hitherto governed atomic energy activities. Despite this excellent safety
record, it is only reasonable to expect that as the new source of energy
becomes more widely used accidents will happen more frequently. Most
experts incline to the view that the probability of a catastrophe nuclear incident is extremely low, but however slight the probability, the possibility
remains, and enormous losses could fall upon both the public exposed to
injury and also upon the undertakings operating or associated with the
operation of a nuclear installation.
2. A special r6gime for third party liability is indispensable. Firstly, the
potential risks, under existing legal rules, would expose operators of nuclear
installations to unlimited liability. It would clearly not be possible to obtain
unlimited financial protection. It is, secondly, vitally important that all those
who are associated with the operation of nuclear installations should be
likewise protected. Those who supply services, materials or equipment, in
connection with the planning, construction, maintenance, repair or operation
of a nuclear installation, should not be exposed to unlimited liability which
could result if existing legal principles and practices were to apply. The
heavy financial burden which could result from unlimited liability could
thus seriously endanger the development of the nuclear industry.
3. The elaboration of a special r6gime for third party liability should as
far as possible provide a uniform system for all Western European countries.
The effects and repercussions of a nuclear incident will not stop at political
or geographical frontiers and it is highly desirable that persons on one side
of a frontier should be no less well protected than persons on the other side.
4. Furthermore, the possible magnitude of a nuclear incident requires international collaboration between national insurance pools. Only an effective
marshalling of the resources of the European insurance market by co-insurance and reinsurance will enable sufficient financial security to be made
available to meet possible compensation claims. The establishment of uniform
third party liability regulations throughout Europe is a vital factor if this
collaboration is to be achieved.
5. Such uniform regulations will, moreover, supplement the measures under
elaboration in the related and important fields of public health and safety
and the prevention of accidents. All these measures together will provide the
legal and social conditions necessary for the rapid and full development of
the nuclear industry.
Lastly, an internationally agreed system may facilitate the solution to
third party liability problems on a national basis.
6. The core of the third party liability problem is upon whom and in what
proportions and conditions should fall the risk of legal liability to persons
who may suffer damage as a result of nuclear incidents. How much of this
risk should be borne by the operator or those associated with the operation
in a particular nuclear incident, how much by the individuals who have
suffered the damage, and finally to what extent should States make available
public funds for compensation. The solution to the problem involves devising
means of harmonizing the separate sets of interests.
On the one hand the public exposed must 'be ensured of adequate protection in the face of unknown dangers, both for legal and psychological reasons, and on the other hand the growth of the nuclear industry should not
be hindered by a burden of liability, which would be intolerable in the case
of an incident assuming catastrophic proportions and which could not be
covered by conventional insurance.
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A balance of these interests involved is not easy to attain, especially in
view of the multiplicity and variety of legal rules and traditions which may
have to be modified or laid aside.
Scope of Application of the Convention (Article 1)
7. The Convention provides an exceptional regime and its scope is limited
to risks of an exceptional character for which common law rules and practice are not suitable. Whenever risks, even those associated with nuclear
installations, can properly be dealt with through existing legal processes,
they are left outside the scope of the Convention.
The new hazards of nuclear fuel and radioactive materials vary significantly with the type of nuclear activity. Some activities, as for example
mining, milling and the physical concentration of uranium ores, do not
involve high levels of radioactivity and such hazards as there is concerns
persons immediately involved in those activities, rather than the public at
large. Hence these activities do not fall within the scope of the exceptional
regime of the Convention.
8. Thus, not every nuclear incident causing damage is covered by the Convention, but only those which cause damage arising out of or resulting from
the radioactive, toxic, explosive, or other hazardous properties of nuclear
fuel or radioactive products or waste, where these materials are in certain
nuclear installations or come from them, particularly in the course of transport. These installations comprehend only those where an escape of substantial amounts of radioactivity is possible and are defined as reactors, factories
manufacturing or processing nuclear fuel, isotope separation plants, plants
for the chemical reprocessing of irradiated fuels, and storage or waste disposal facilities. Installations where small amounts of fissionable materials
are to be found, such as research laboratories, are excluded. Particle accelerators are also excluded.
9. Similarly, risks which arise in respect of radio-isotopes used for any
industrial, commercial, agricultural, medical or scientific purpose are excluded from the scope of the Convention, once the radio-isotopes are applied
for these purposes. Such risks are not of an exceptional nature and, indeed,
have been covered by the insurance industry in the ordinary course of business for some years. Despite the rapidly increasing use of radio-isotopes in
many fields, which will require continual and careful observance of health
protection precautions, there is little possibility of catastrophe. Hence no
special third party liability problems are posed and the matter is left to
existing legal regimes.
If, however, an incident arises involving radio-isotopes in a nuclear
installation, the incident is considered to be a nuclear incident and therefore
covered by the Convention. Whilst there may be some borderline cases, this
solution indicates in a general way the moment in time when radio-isotopes
fall outside the Convention.
10. For different reasons, nuclear propulsion is excluded from the scope of
the Convention by limiting its application to reactors other than those
comprised in any means of transport. The feasibility of merchant ship propulsion has clearly been brought nearer by the success of the atomic-powered
submarines, and it is encouraging to note that it is possible that the marine
insurance market will be in a position to offer a satisfactory cover to commercial owners of nuclear propelled ships when they are ready to take the
water, but commercial exploitation is still some way off.
The possibility of nuclear propelled aircraft is frequently discussed but
commercial development is even less near. In view of the special problems
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which are posed in this field, is it not felt appropriate at present for nuclear
propulsion to be covered by the Convention.
11. The same position is true with regard to nuclear fusion which may be
on the threshold of a development which will render it of great economic
importance in a few decades. But until the nature of the development is
clearer it does not seem possible or necessary to take nuclear fusion into
consideration.
12. In order, however, to take account of future developments and new
activities which may involve risks of an exceptional kind, it is provided that
the Steering Committee for Nuclear Energy may include new materials in
the definition of nuclear fuel and radioactive products or waste and also
extend the scope of the Convention to other nuclear installations.
Nature of Liability (Article 2)
13. In Western Europe, with but few exceptions, there is a long-established
tradition of legislative action or judicial interpretation that a presumption
of liability for hazards created arises when a person engages in a dangerous
activity. Because of the special dangers involved in the activities within the
scope of the Convention and the difficulty of establishing negligence in view
of the new techniques of atomic energy, this presumption is therefore the
rule; liability results from the risk independent of any negligent act or
omission. [Article 2 (a)]
Person Liable
14. All liability is channelled onto one person, namely the operator of the
nuclear installation who has charge of the nuclear fuel or radioactive products or waste involved in the nuclear incident, with special provisions for
incidents occurring in the course of transport. Under the Convention, the
operator-and only the operator-is liable and no other person is liable. He
is defined as the person considered to be the operator of a nuclear installation by the competent public authority. [Article 1(e) ] In other words, where
there is a system of licensing or authorization, he will be the licensee or
person duly authorized. In all other cases he will be the person required by
the national law, in accordance with the provisions of the Convention, to
have the necessary financial protection to meet third party liability risks.
Thus, during test operation when a reactor, for the initial trial period, is
normally operated by the supplier before being handed over to the person
for whom the reactor was supplied, the person liable will be appropriately
designated by the competent public authority.
Two primary factors have motivated in favor of this channelling of all
liability onto the operator which involves a limitation of the rights of an
injured person under the law of torts. Firstly, it is desirable to avoid difficult
and lengthy questions of complicated legal cross-actions to establish in individual cases who is legally liable. Secondly, insurance would be needed to
cover the liability of all those who might be associated with a nuclear installation as well as the liability of the operator, which would be very expensive
and which it is not certain would be available.
15. It is essential to the notion of channelling liability onto the operator
that no actions may lie against any person who has supplied any services,
materials or equipment in connection with the planning, construction, modification, maintenance, repair or operation of a nuclear installation.
In the ordinary course of law, should an incident arise due to a defect
in design or in material supplied a person suffering damage may well have
a right of action against the supplier, for example on the basis of the so-
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called products liability. In addition, the operator might well have a recourse
for indemnity for any compensation which may be payable for damage to
third parties. A corollary to the notion of channelling is therefore that it is
necessary to bar possible recourse actions by the operator (or the insurer
or other financial guarantor to whom the operator's right of recourse may
have been transferred) against suppliers in respect of any sums which the
operator has paid out as compensation, except where rights of recourse arise
expressly from contractual arrangements. [Article 2(g) (ii)]
Where, however, damage results from an act or omission done with the
intention of causing damage the operator's normal right of recourse is
specifically retained. [Article 2(g) (i)]
16. Where damage involves more than one installation and there is only
one nuclear incident, as for example when a river becomes contaminated
through successive discharges of radioactive waste from different installations, the maximum liability is the sum available for a single nuclear incident and the liability as between the different operators involved is left to
the ordinary operation of common law regarding joint tortfeasors. Where,
however, damage is caused by more than one nuclear incident and gives rise
to liability of more than one operator, the maximum liability is the aggregate of the amounts established for each operator in respect of any one
nuclear incident. The liability of the different operators is joint, but the
liability of each is limited to the maximum liability established for him in
respect of any single nuclear incident. [Article 2(d)]
17. In the unlikely event of a nuclear incident involving materials which
have been stolen, lost or abandoned, liability will continue to be that of the
operator from whose nuclear installation the materials came immediately
before such an event. [Article 2 (a)]
18. In regard to liability for nuclear incidents arising in the course of
transport of nuclear fuel and radioactive products or waste, the choice of
the person liable must fall either upon the carrier or upon the operator of
the nuclear installation in connection with which the materials are carried.
The choice will not affect any contractual arrangements which may be made
by the person liable and, in turn, such arrangements will not, of course, have
any effect upon third persons.
It would seem normal, in the case of transport, for the carrier to be the
person liable and this is the present situation at common law. However, in
the case of radioactive materials, very special considerations are involved.
The carrier will generally not be in a position to verify the precautions in
packing and containment taken by the person sending the materials. Furthermore, if the carrier is to be liable he will have to obtain the necessary
insurance coverage in respect of potentially high liability, and this would
result in increased transport charges for the operator. Transport insurance
ordinarily covers only the value of the goods transported, i.e. their loss or
destruction, and does not extend to damage which such goods may cause
to third persons.
If liability is to be imposed exclusively on the operator, it seems that
insurance companies would be prepared to extend the operator's third party
liability insurance to cover transport incidents.
19. The operator in question must be defined: is it to be the operator who
sends radioactive materials or who receives them? In principle liability is
imposed on the operator sending materials since he will be responsible for
the packing and containment and for ensuring that these comply with the
health and safety regulations laid down for transport.
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20. Where there is no sender in the territory of the Contracting Parties,
however, another principle must apply for it is vital to victims that there
is always somebody liable who is established within the territory of the
Contracting Parties. Liability in this case is placed upon the operator for
whom the materials are destined.
21, It is also necessary to determine when the liability of the operator
sending materials ends, i.e. when is a carriage of radioactive materials completed, This is when the materials have been taken in charge by another
operator. [Article 2(b)] From the point of view of the person suffering
damage, the burden of proof will be on an operator to show that some other
operator has taken over the radioactive materials. The precise moment of
the taking over may be determined by contractual arrangements between the
operators concerned provided that some person liable is always in the territory of the Contracting Parties, or, in the absence of such arrangements,
will be determined by the competent tribunal in the event of actions.
22. A special complication is presented where, and this may well be a
normal case, the carriage involves materials sent by a number of different
operators. Here, as in the case of an incident involving more than one
nuclear installation, the ordinary operation of common law with regard to
joint tortfeasors will apply.
23. Finally, there is an exception to the general principle that liability is
imposed on the operator. It is provided that if transport is carried out pursuant to a special license or authorization granted to the carrier in accordance with national legislation, which provides that the person so licensed
or authorized shall be exclusively liable, such person shall be considered as
the operator. [Article 2 (b) ] This would, in particular, enable a Contracting
Party in whose territory nuclear fuel or radioactive materials are in transit,
to ensure that there was always some person in its territory who would be
liable.
24, Although actions can in principle only be brought against the operator,
the right to bring action against the insurer or other person providing the
financial security is maintained where the national law of the place of the
nuclear installation so provides, even if the contract of insurance or other
financial security has been concluded under some other law. [Article 2 (c)]
Damage Giving Right to Compensation
25. There ar no detailed provisions in the Convention determining exactly
what kind of damage or injury will be compensated. It is provided merely
that damage must be to the person or property and related causally to a
nuclear incident. The extent to which compensation will be recoverable, for
example, for purely moral damages or by dependants and others who suffer
a loss of right to support, in view of the very wide divergence of legal principles and jurisprudence in the law of torts in European countries, is left
to be decided by the competent court in accordance withe national law
applicable.
26. However, there is no right of compensation under the Convention for
damage to property whether on-site or off-site which belongs to the operator
or which is held by him or in his custody or control or by his employees in
the course of their employment. Thus property in respect of which the
operator has contractual obligations and which is normally excluded from
third party liability insurance policies is outside the scope of the Convention.
Industrial Accidents and OccupationalDiseases
27. All persons who suffer damage caused by a nuclear incident, whether
they are third parties outside the installation or employees of the operator
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of the installation in question are covered by Article 2(a), but in most
countries, employees who suffer damage may also be entitled in respect of
such damage to compensation under social security or workmen's compensation systems. In principle it is felt that benefits under such systems should
be retained for the employees but it is left to national legislation to decide
whether employees should also be entitled to additional compensation under
the Convention. National legislation will also decide whether the bodies
responsible for such systems can turn to the operator to recover for payments made, it being understood that in any event the operator cannot be
obliged to pay more than the maximum liability laid down.
Limitation of Liability in Amount (Article 3)
28. In the absence of a limitation of liability the risks could in the worst
possible circumstances involve financial liabilities greater than any hitherto
encountered. Even with a limitation, it will not always be easy for operators
to find the necessary financial security to meet the risks.
The maximum liability in respect of any single nuclear incident has
been fixed at 15 million E.M.A. u/a, unless national legislation provides for
a greater or lesser amount, but in no case can maximum liability be fixed at
less than 5 million such units. Since the units of account of the European
Monetary Agreement of 5th August, 1955, may be altered 'by the Parties to
that Agreement, it is provided that the units of account referred to should
be as valued at the date of signature of the Convention.
In order to avoid variations in the different countries crossed in the
course of an international, as opposed to an internal, transport, a uniform
amount of 15 million E.M.A. u/a has been fixed for all Contracting Parties
for transport.
The latest figures of the available insurance coverage in the various
European national insurance pools would indicate that from the point of
view of insurance the figure of 15 million might be met. As the capacity of
the European insurance market grows and co-insurance and reinsurance
develop, States may well wish to raise this maximum figure.
29. The possibility of removing the limit in the case of fault on the part
of the operator or his employees was considered but it was feared that in
the absence of experience in operating nuclear installations, the notion of
fault or gross negligence would be very difficult to define and would tend
to be given a wide interpretation. Moreover, unlimited liability could easily
lead to the ruin of the operator without affording any substantial contribution to compensate for the damage caused.
30, The amount fixed for maximum liability does not include interest, the
costs of actions which may be fairly substantial, or the costs involved in
valuers' or assessors' fees.
Limitation of Liability in Time (Article 4)
31. Bodily injury caused by radioactive contamination may not become
manifest for some time after the exposure to radiation has actually occurred.
The legal period during which time an action may be brought is therefore
a matter of great importance. Operators and their financial guarantors
will naturally be concerned if they have to maintain, over long periods of
time, reserves against outstanding or expired policies for possibly large but
unascertainable amounts of liability. On the other hand, it is unreasonable
for victims whose damage manifests itself late to find no provision has been
made for compensation to them.
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A further complication is the difficulty of proof involved in establishing
or denying that delayed damage was, in fact, caused by the nuclear incident.
A compromise has necessarily been arrived at between the interests of those
suffering damage and the interests of operators.
A period of 10 years running from the date of the nuclear incident is
provided after which no actions for compensation can be brought before the
courts, but States may establish a shorter period running from the time
when the damage and the person liable have 'become known, provided that
the 10 year period is not exceeded. Where a State undertakes to indemnify
the operator over and above the 10 year period they may provide for actions
to be brought after the expiry of the 10 year period.
The time limit in which all claims must be made known or presented
does not necessarily imply the institution of judicial proceedings in those
countries where a mere extrajudiciary demand has the effect of suspending
or interrupting the period. It is left to national legislation to regulate such
cases and to decide upon other relevant matters such as requirements for
notification of the damage when it has become known.
Exoneration (Article 5)
32. The absolute liability of the operator is not subject to the classic exonerations for tortious acts, force majeure, Acts of God, or intervening acts
of third persons, whether or not such acts were reasonably foreseeable and
avoidable. Insofar as any precautions can be taken, those in charge of the
nuclear installation are in a position to take them, whereas potential victims
have no way of protecting themselves.
The only exonerations lie in the case of certain disturbances of an international character such as acts of armed conflict and invasion, of a political
nature such as civil war and insurrection or grave natural disasters of an
exceptional character, which are catastrophic and completely unforeseeable,
on the grounds that all such matters are the responsibility of the nation
as a whole. No other exonerations are permitted. It is provided, however,
that a State may, by national legislation, even further restrict the exonerations.
Where the accident or damage is caused wholly or partly by the person
suffering damage, it will be for the competent court, in accordance with
national law, to decide the effect of such negligence upon the claim for
compensation.
Security for Liability (Article 6)
33. To meet liability towards persons suffering damage the operator is
required to have and to maintain financial security up to the maximum
amount provided in the Convention. [Article 6(a)] Financial security may
be in the form of conventional financial guarantees, ordinary liquid assets,
though more probably, insurance coverage. It will be for the competent public
authority to be satisfied with the type and terms of financial security which
the operator puts forward.
Operators of all the nuclear installations defined in the Convention are
required to have and to maintain this financial protection whether the
installations are small research reactors or fully-fledged nuclear power stations. This may seem to weigh heavily, for example, on a University or
Research Institute. But the premiums for different types of nuclear installations, by taking account of factors such as power, use and location, will
mean costs to the operator which vary considerably according to the type
of installation. This being so, the fixing of a uniform amount for the opera-

INTERNATIONAL

tor's liability will not involve a heavier burden for educational or research
institutions than if the security required for them were to be reduced.
34. In order to ensure that there will never be a period in which less than
the full amount fixed is available, it has been necessary to provide that the
financial security can only be suspended or terminated after a period of two
months' notice has been given to the competent public authority. [Article
6(b) ] The competent public authority must be satisfied that the terms of
any contract of insurance or other financial guarantee comply with this
requirement and that the insurer or other financial guarantor cannot put up
any defenses, such as non-payment of prnemiums, against persons seeking
compensation.
35. All sums provided as financial security can only be drawn upon to pay
compensation for damage; they need not be segregated but cannot be used
to meet any other claims. [Article 6(c)]
Form, Extent and Distributionof Compensation (Article 7)
36. In the event of a nuclear incident, claims for compensation may differ
greatly in nature, amounts and time, and measures may be necessary to
ensure an equitable distribution of the amount of compensation available
if this amount is or may be exceeded. It will be for the competent court, in
accordance with the national law applicable, to decide the nature and extent
of the compensation, within the limits of the Convention, as well as equitable distribution. Thus the granting of annuities and their amounts and, as
has already been noted, the effect of contributory negligence on the part of
a person suffering damage on his claim to compensation will be decided by
the national law applicable.
It is for each State to decide whether measures for equitable distribution
should be taken in advance or at the time when actions are brought. Measures may involve providing a limit per person suffering damage, or limits
for damage to the person and damage to property.
Transfer of Compensation (Article 8)
37. In order to ensure that exchange control or other fiscal regulations do
not impede payments of compensation, it is provided that sums due as compensation shall be freely transferable between monetary areas of the Contracting Parties.
Jurisdictionand Procedure (Article 9)
38. There are many factors motivating in favor of a single competent
forum to deal with all actions against the operator and including direct
actions against insurers or other guarantors but excluding recourse actions,
arising out of the same nuclear incident. Most important is the need for a
single legal mechanism to ensure that the limitation on liability is not
exceeded. If suits arising out of the same incident were to be tried and
judgments rendered in the courts of several different countries, the problem
of assuring equitable distribution of compensation might be insoluble.
The choice of the forum falls most obviously upon the competent court
of the country in which the installation giving rise to the nuclear incident
is situated. [Article 9(a) ]
39. Nuclear incidents occurring in the course of transport entail special
arrangements. The competent jurisdiction is that of the place where the
radioactive materials were at the time of the incident. [Article 9 (b) ] If the
place of the incident cannot be determined, for example in the case of an
incident due to continuous radioactive contamination in the course of transport, in order to secure uniformity of jurisdiction for the same incident, the
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competent court is that of the place where the installation of the operator
liable is situated. Whilst there might be some practical disadvantages for
the victims in recourse to the jurisdiction of the operator as a result of the
distance involved, it has not been possible to find another solution which
would enable the victims to refer to their national courts and which would
at the same time secure the uniformity of jurisdiction. Where the nuclear
incident occurs on the high seas the same rule applies. Where the transport
is effected under a special license or authorization providing for the exclusive
liability of the person so licensed or authorized, the competent tribunal will
be that of the country granting the license or authorization. [Article 9 (c) ]
40. The concept of a single forum carries with it the need to ensure that
final judgments rendered in that forum can be enforceable in the other
countries without re-examination. Hence such final judgments will be enforceable without the requirement of any proof except their authenticity.
[Article 9(d) ]
Law Applicable (Article 10)
41. The competent court must apply the provisions of the Convention and
for all matters, both substantive and procedural, not governed by these
provisions, their national law, including rules of private international law,
which are not affected by the Convention except for the case of direct actions
against insurers or other financial guarantors under Article 2(e). Both the
Convention and such national law must be applied without any discrimination based upon nationality, domicile, or residence.
Intervention of the State (Article 11)
42, The establishment of a limited liability necessarily involves a possible
reduction in compensation for damage suffered and in the event of a catastrophe it may well be that the limited amount of compensation available is
inadequate to meet all the claims. For social and psychological reasons it
seems difficult to accept this consequence without recognizing that the
intervention of the State may be necessary.
43. Where a State takes measures to provide additional compensation for
damage suffered within its territory it is provided that this compensation
shall be made available to nationals of the Contracting Parties without
discrimination. [Article 11(b)] But this does not include compensation
deriving from national health or social security insurance, since the conditions under which foreigners benefit from such schemes are in many cases
laid down in special bilateral agreements, which it is not thought appropriate or necessary to alter.
44. The application of such measures to damage suffered by nationals of
other Contracting Parties in the territory of another Contracting Party is
left to be determined by agreement between the Contracting Parties concerned. [Article 11(c)]

IV. CASES AND COMMENTS
COLLET ET AL. VS. SABENA
Tribunal de premiere instance de Bruxelles, April 17th, 1958
1958 Revue francaise de droit aerien 411
Facts:

On October 14th, 1953, a SABENA Convair 240 crashed shortly after
take-off from Rhine-Main Airport, Frankfurt, Germany. The probable tech-
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nical cause was a heavy lead deposit, progressively built-up on some spark
plugs, which resulted in short-circuits and a powerplant failure during
take-off. Plaintiffs sued the operator for full damages, pretending inter alia
grave negligence of its maintenance personnel as well as of the captain (in
having continued the take-off in spite of the power loss of which he should
have been aware). The basic contracts had provided "international transportation" within the meaning of the Warsaw Convention.
The Court:
According to Article 24 of the Warsaw Convention, any action for damages, however founded, can only be brought subject to the conditions and
limits set out in the Convention. The limitations of the Convention therefore
apply to actions based upon contract as well as to actions based upon tort.
There can be no doubt that the intention of the authors of Article 25 of the
Warsaw Convention was, firstly, to assimilate the "faute lourde" to the "dol"
in the countries in which these two notions were known, and secondly, likewise to assimilate the "wilful misconduct" known in Anglo-saxon law countries. It follows that a construction of Article 25 by which the limitation of
liability would be excluded but in the case of "dol" is incompatible with the
whole preparatory work ("travaux prdparatoires") to the Convention and
hardly compatible with the wording of Article 25. In Belgian law, however,
the "faute lourde" is not considered to be equivalent to "dol," and the construction of the Roman adage "culpa lata dolo aequiparatur"is the same as
in English jurisprudence: "In an extreme case, reckless omission to use care,
after notice of the risk, may be held, as a matter of fact, to prove mischievous intention" (Pollock). The case at hand cannot be considered to
belong to this category.
Remarks:
The construction of Article 25 of the Warsaw Convention itself is submitted to be somewhat more satisfactory than in the previous opinion of the
same Court which was delivered in the leading case of Ficher-Pauwels vs.
SABENA of 1950 (1950 U.S. Av. R. 367). With regard to the relation
between Belgian law and Article 25, however, this decision but confirms the
opinion of 1950: "The default which is, in Belgian law, equivalent to 'dol'
is a 'dol' in which the intention to cause the damage cannot be proved or in
which this intention does not exist; the party at fault must however have
acted with such a degree of negligence that one could almost presume an
intention to cause damage." Incidentally, the same construction of the "culpa
lata dolo aequiparatur"rule might be used in some continental countries to
hold on, to quite a degree, to the situation as given under Article 25, under
Article xiii of the Hague Protocol of 1955, as will be shown by the following
opinion of a leading authority: "I think that the Courts are, under the rule
of prima facie evidence, at liberty to presume in cases of extraordinarily
grave negligence that the party at fault did know the risk of its conduct,
the burden of proof of the contrary resting upon this party" (Riese in 1956
Zeitschrift fiir Luftrecht 33). There might therefore still be some doubts
as to how far the new Protocol will really result in a greater degree of international uniformity.
WERNER GULDIMANN

(Zurich)
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V. THE PROTECTION OF TRANSPORT WORKERS
AGAINST CIVIL LAW CLAIMS ARISING
OUT OF THEIR EMPLOYMENT*
Owing to the nature of their employment, transport workers are especially liable to cause injury to persons or damage to property in the course
of their work. When this occurs, civil action may be brought against them
either by the victims or, in some cases, by the employer (for recovery of
compensation paid to the victim, for injury to himself or for damage to his
property). The resulting financial burden is often out of all proportion to
the worker's means, and this is why transport workers' associations insist
that their members be adequately protected against this risk. This, however,
raises a number of problems. First, it is essential that the victims should in
all cases receive due compensation for the injury sustained. Secondly, the
protection afforded the worker clearly should not extend to every kind of
tortious act. Finally, the question of the civil liability of transport workers
cannot be separated from that of civil liability in general, and, this being
governed by different laws in different countries, no one solution is susceptible of universal application.
These and other aspects of the question are dealt with in the following
article. In addition, various suggestions are made which, it is hoped, may
contribute to the adequate protection of transport workers against the risk
in question, having regard to the circumstances of each case and the nature
of the industry.
NATURE OF THE CIVIL RESPONSIBILITY OF TRANSPORT WORKERS

It is a generally accepted principle of law that one person must not harm
another without justification, and that if by act or omission he has so
harmed another by bodily injury or damage to property that harm must be
fully made good. This principle, which is of universal application, means that
where a worker has caused injury or damage by negligence in the course of
his employment -whether
to his employer, to fellow-employees, or to persons unconnected with the undertaking for which he works - he is personally
liable to compensate that injury or damage.
This legal liability is of particular importance in the case of workers
employed in the transport industry for two reasons. First, the transport
industry has a comparatively high accident rate. Thus it has been estimated
that in the United States in the years 1946 to 1950 the fatal accident rate
for persons employed in aviation was 2.2 per 1,000, as compared with 0.59
for the population at large, and 1.91 for workers employed in mining and
quarrying'; the employment injury figures for rail transport in a number
of countries in the I.L.O. Year Book of Labour Statistics show an incidence
slightly higher than that in the manufacturing industries, although lower
than that in mining and quarrying; in respect of factory truck driving, the
Annual Report of the Chief Inspector of Factories of the United Kingdom
for the year 1956 speaks of a startling rise in the number of accidents in
the post-war period (7,003 accidents involving personal injury in 1956 as
compared with 3,947 in 1949) although no figures of ton-miles are available
against which to assess the rise, while in the United Staes in the year 1956
the injury rate in trucking was 30.2 per million employee hours, as compared with 12.0 in manufacturing and 47.9 in coal mines. Secondly, the
* Reprinted from the International Labour Review, Vol. LXXVIII, No. 2, a
publication of the International Labour Organization.
1 Figures cited in M. S. Kamminga: The Aircraft Commander in Commercial
Air Transportation (The Hague, Martinus Nijhoff, 1953).
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transport industry is peculiar in the extent to which accidents occurring
therein affect persons not connected with the industry, primarily because
it is the business of the industry to carry third parties or their goods for
hire, but also because the industry is mobile and therefore prone to involve
complete outsiders in accidents. If, then, workers in all employments face
the risk of having to pay compensation for injury or damage caused by
their negligence to employer or fellow-employees, transport workers face, in
addition, the possibility of claims from third parties.
They do not face this additional risk by themselves. It is also a rule of
many legal systems that an employer is liable for any wrongful act committed by his employee in the course of employment; this liability exists
alongside the liability of the employee for 'his own acts. Moreover, many
systems of law place on the owner of a means of transport an absolute
liability to compensate injury or damage caused by it to outsiders-for
instance in the case of injury or damage caused by aircraft to third parties
on the surface 2-and the victim can in this case recover compensation from
the employer without being obliged to prove the existence of a fault on the
part of the employee as he would have to do in case of suit against the latter.
Normally the injured third party-the passenger, consignor or complete
outsider-would sue the employer rather than the employee, whose financial
resources are likely to be more limited. But there remain circumstances in
which the employee may be left to carry the full financial consequences of
the injury.
First, it should be noted that the legal liability of employer and employee
with respect to injury or damage caused by the employee in the course of
employment does not coincide completely. In many countries the employer
is able contractually to limit his liability in respect of persons or goods
carried by his undertaking to a certain financial maximum; in some the
employer is further able to exonerate himself altogether from liability if he
has not been personally at fault. Contract clauses providing for such limitation or exoneration are expressly permitted by international transport
Conventions. 3 In cases where the employer is able so to limit his liability or
to exonerate himself, the employee whose act or omission has caused injury
or damage has up to now remained liable for the full consequences of such
injury or damage. Thus in a French case which came successively before
the Court of First Instance of Montbrison, the Court of Appeal of Lyons
and the Cour de Cassation, an aircraft pilot was found to have been negligent
and thereby to have caused an accident in which three persons travelling in
the aircraft were injured. His employer had validly excluded his liability
for the wrongful act of the employee in the operation of the plane by stipula4
tion in the ticket. The pilot was held liable to compensate the victims.
Furthermore, under the law of some countries certain legal claims that can
be made against the worker cannot be made against the employer at all. In
particular, "solatium"-damages for pain and suffering-is often recoverable only from the person who was actually at fault.
Secondly, there may be cases in which the employer, or an insurance
company subrogated to his rights, sues the employee for the amount which
the employer had previously been compelled to pay to a third party for
2 This is so, for instance, in German, Swiss, French, English, Italian and Russian legislation, and is also the rule contained in the Rome Convention concerning
Damage Caused to Third Parties on the Surface.
3 Complete exoneration is permitted by the Warsaw Convention for the Unification of Certain Rules relating to International Carriage by Air with respect to
the carriage of goods and by the Hague Rules concerning the carriage of goods
by sea.
4 Mathon, Mourier et Nigay v. Brutschy et Soci t Caudron,reported in Revue
gdn6rale do droit adrien (Paris), Vol. VI (1937), pp. 148-152.
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injury or damage caused by the act or omission of the employee. In a recent
English case a lorry driver, while backing into his employer's yard, knocked
over and injured a fellow-employee. The insurer of the employer paid compensation to the injured worker and then sued the lorry driver for the
amount of that compensation. It was held successively by the Queen's Bench
Division, by the Court of Appeal and by the House of Lords that the driver
was bound to reimburse the insurer. The view was expressed in important
minority opinions both in the Court of Appeal and in the House of Lords
that the purpose of the payment of insurance premiums was that the insurance company and the insurance company alone should bear the risk of the
contingency insured and that to permit the insurance company recourse
against the negligent driver would mean that it did not bear the risk it was
paid to assume. But the majority did not feel that they could override the
basic principle that the driver was bound to take care and to compensate
the employer or any person, such as an insurer, to whom the employer's
rights had been transferred, for any financial outlay caused to the employer
by the driver's failure to take care, if the employer chose to sue for such
compensation. 5
Thirdly, there are numbers of small transport undertakings, particularly
in road transport, inland navigation and coastal shipping, in which the
employee is financially as much worth suing as his employer and action may
be brought either against him alone or against him and his employer jointly.
Moreover, in some circumstances certain transport employees are by law
made personally liable for injury or damage even though they have not
themselves been guilty of negligence. Thus in English law, the Bill of Lading
Act, 1855, makes a bill of lading representing goods to have been shipped on,
board a vessel conclusive evidence of shipment as against the master or
other person signing it, even though such goods or some part thereof may
not have been shipped-and it is not difficult to imagine circumstances in
which the master cannot verify whether the entire cargo has been shippedbut the bill of lading is not conclusive evidence of such shipment against
the carrier unless he has personally signed it. In French law an even more
onerous responsibility may be laid upon the master of a vessel. Under article
1384 of the French Civil Code a person is answerable for injury or damage
caused by objects in his care, even though he has not himself been guilty
of any unlawful act or omission. In the view of some, in the case of vessels
sailing the high seas, the master, as the person having effective control of
the vessel, has the "care" thereof, and is thus personally liable for any
injury or damage caused by the vessel; however, this view is challenged by
another, which appears hitherto to have been more acceptable to courts,
to the effect that the shipowner in fact retains the control of the vessel and
accordingly has the care thereof. 6
It may well be that the problem of the exposure of transport workers to
civil law claims for acts and omissions in the course of their employment is
one of legal rather than practical risk. A meeting of experts on the protection of employed drivers against civil law claims arising out of their employment, called by the Director-General of the International Labour Office in
October-November 1956, expressed the view that economic and social factors
5 See Romford Ice and Cold Storage Co. v. Lister [1955] 3 A.E.R. 460; C. of A.
[1956] 2 Q.B. 180; and H. of L. [1957] 2 W.L.R. 1959. See also Harvey v. R. G.
O'Dell, Ltd., & Hudson, Galway, Third Party, in The Times (London), 19 Feb.
1958. The former case was decided in contract and the latter in tort, but the result
attained was identical.
6 See Compagnie des Messageries maritimes v. Clement, decided by the Court
of Appeal of Paris on 4 July 1956 (Dalloz, 1956, Jurisprudence, p. 685). See also
an article in Dalloz, 1957, Chronique, pp. 171-174.
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made the frequent occurrence of claims unlikely. As the experts put it, "third
parties would be unlikely to claim against drivers when they had an employer
who was liable, particularly as the employer would probably, in the majority
of cases, be covered by insurance. Employers and insurers would also be
unlikely to attempt to press their right of recourse against drivers on the
view that the exercise of such rights might well be thought to be oppressive
and to give rise to criticism."'7 At the same time subsists, at law, full liability, which may in certain circumstances be transformed into a practical
burden; the risk of suit is thus ever-present.
SOCIAL ARGUMENTS IN FAVOR OF THE PROTECTION OF TRANSPORT

WORKERS AGAINST CIVIL LAW CLAIMS

As a result of his professional activity, then, a transport worker may be
called upon to face any of the following categories of civil claims: claims in
respect of injury to persons or damage to property not carried by the means
of transport operated by him (including claims from fellow-employees and
claims from the employer for the amount paid to third parties) ; claims in
respect of injury to persons or damage to or loss of property carried by the
means of transport operated by him (including claims from fellow-employees
and claims from the employer for the amount paid to third parties) ; claims
in respect of damage suffered by the property of the employer, in particular
the vehicle, vessel or aircraft itself.
The damages awarded against a transport worker under one or more of
the above heads as a result of an accident may be out of all proportion to
his means and may thus represent a real danger to his economic security.
Professional associations of the workers concerned, such as the International
Transportworkers' Federation and the International Federation of Airline
Pilots' Associations, have accordingly pressed for action to diminish the
likelihood that such a burden may be laid upon them.
In considering the merits of any suggestion that the personal liability of
transport workers for the financial consequences of their acts or omissions
be reduced or excluded, it must be remembered that the "fault," the
"wrongful act" of the law of civil liability, cannot be equated with any moral
notion of "wrong." Some accidents in the field of transport may, of course,
be the result of recklessness or insobriety. By and large, however, accidents
are the result of a temporary lapse of attention or an error of judgment
which, without involving any moral taint, constitute negligence at law. This
is specially striking as a result of the existence in many countries of legislation and case law relating, in particular, to motor vehicle traffic. A minor
breach of traffic regulations may automatically place the driver in the wrong,
a legal presumption of negligence may be raised against the driver by the
mere fact that he has caused injury or damage, and the statutory requirement of some countries that a driver remain at all times master of his vehicle
may equate an error of judgment as to traffic conditions with legal negligence. There can be no question, in such circumstances, of the "punishment
fitting the crime."
It may, on the contrary, be appropriate to consider that in the circumstances civil law claims arising out of employment are a likely incident of
the employment and as such constitute an occupational risk. This is so, in
particular, when errors of judgment or lapses of attention which bring about
accidents are the result of fatigue after long hours of work.8 Thus in a
7 I.L.O. document LPD/1956/D.6 (mimeographed), p. 4.

8 It is in respect of civil aviation that most thought has been devoted to the
relationship between accidents and fatigue. See, for instance, Report II of the
I.L.O. Ad Hoe Meeting on Civil Aviation, Geneva, 1956 (mimeographed) entitled
"Hours of Work of Flight Personnel," Ch. II, pp. 12-28.
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French case which came before the Tribunal correctionnel de la Seine on
2 May 1955 a truck driver had caused a serious accident after three days
and three nights of unbroken work. The Court considered his resultant
fatigue to constitute an extenuating circumstance with respect to criminal
charges against him, and held his employer responsible for the civil consequences of the accident, with reference to the inhuman conditions of employment which the employer imposed on his workers. 9
Nor is there any deformation of meaning in the use in this context of
the concept of occupational risk which was evolved in relation to employment
injuries. In fact, one and the same incident may give rise to employment
injury and to third-party claims, and the economic consequences of the latter
may be as heavy as those of the former. With respect to employment injury,
for which international standards of compensation have been laid down in a
number of international labor Conventions and Recommendations, there has
been a tendency for courts so to interpret the concept of contributory negligence as not to limit the right of recourse against the employer of an
employee who has been guilty of a slight lapse of attention.' 0 With respect
to third-party claims a restrictive interpretation of the concept of negligence
may not be permissible because it would operate to the detriment of innocent
third parties." But it may be possible to insure by other means that the
burden of the consequences of a lapse of attention should not be borne by
the economically weakest person concerned, the transport worker.
It has been argued by some that to relieve transport workers of liability
for the consequences of their acts and omissions while operating means of
transport would result in a lessened sense of responsibility and lead to an
increase in accidents. This has been denied, in particular, by the professional
associations of the workers concerned. 12 These conflicting views may perhaps
be reconciled by a clear definition of the liability of which, as a risk inherent
in the employment, the transport worker could appropriately be relieved, in
contradistinction to his liability for acts or omissions that cannot be considered to be a risk of the employment.
In so far as transport workers should be protected against a risk inherent
in their employment, there would be little doubt that protection should be
granted only in respect of acts or omissions in the course of the employment.
It is a more controversial question whether protection should be sought
only for acts or omissions in the operation or management of the means of
transport in question or also in respect of those in ancillary activities such
as the loading or unloading of goods. The I.L.O. meeting of experts already
referred to expressed the view that protection might appropriately be
restricted to the former category of acts or omissions, on the ground that
9 See Le droit ouvrier (Paris), Feb. 1958, p. 75.
10 See, for example, the decision of the House of Lords in England in Caswell v.
Powell Duffryn Associated Collieries, Ltd. [1940] A.C. 152, 178: "What is allimportant is to adapt the standard of negligence to the facts, and to give due
regard to the actual conditions under which men work in a factory of mine, to the
long hours and the fatigue, to the slackening of attention which naturally comes
from constant repetition of the same operation, to the noise and confusion in which
the man works, to his preoccupation with what he is actually doing at the cost
perhaps of some inattention to his own safety."
1 See, for example, the decision of the House of Lords, refusing to apply the
reasoning of the Caswell case in this context, in Staveley Iron & Chemical Co. v.
Jones [1956] 2 W.L.R. 479.
12 See, for instance, the arguments advanced in support of a resolution concerning the limitation of the liability of the captain of an aircraft, adopted in 1950
by the International Federation of Airline Pilots' Associations, I.C.A.O. document
A.4-WP/154. In any case transport workers would remain liable to penal sanctions
and to the risk or loss of employment as a result of carelessness in their work.
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liability in respect of ancillary activities could not be regarded as a special
risk of the transport industry.'8 A distinction between the two types of
activities is in fact already made in the law of many countries and in international Conventions with respect to the liability of the carrier of goods by
sea and air, who is able to exonerate himself from liability in respect of
damage caused by the negligence of his employees in the navigation or operation of the vessel or aircraft, but not in respect of negligence in the handling
of goods.
In any case, transport workers should be protected only in respect of the
consequences of casual acts of negligence which can reasonably be ascribed
to factors such as fatigue or a momentary slackening of attention during a
prolonged operation, and not of acts showing a serious degree of personal
fault such as, for instance, driving while under the influence of alcohol to
a degree liable to affect judgment. Essentially, this exclusion is motivated
by considerations of public interest; the first concern of the law in this
connection being, after all, the protection of innocent victims. However,
even in the framework within which this matter is being considered here,
such an exclusion is amply justified. In fact the acts or omissions so excluded
considerably increase the risk which can otherwise properly be considered
as being inherent in the employment; accordingly, the social reasons for
freeing the worker of the burden of this risk do not apply. In these circumstances, a number of transport Conventions which provide for limitation of
the liability of transport workers have stated that this limitation shall not
apply in the case of acts or omissions with intent to cause injury or damage,
14
or with a reckless disregard of the probable consequences.
POSSIBLE METHODS OF PROTECTION
Limiting the Liability of the Employee to the Same Extent
as That of the Employer
It has been indicated above that there are cases in which a transport
worker remains fully liable for the consequences of his acts or omissions
while his employer is, in pursuance of an international Convention, by
statute or by contractual stipulation enabled to limit his liability financially
or to exclude it altogether. In so far as it is proper to consider the liability
of the transport worker as an occupational risk, this clearly constitutes an
anomaly.
Efforts have accordingly been made in recent years to limit the liability
of transport workers in respect of civil law claims arising out of their
employment to the same extent as their employers' liability may be limited.
In particular, clauses to this effect have been included in a number of recent
transport Conventions. Thus, in the field of road transport the [European]
Convention on the Contract for the International Carriage of Goods by Road
signed in Geneva on 19 May 1956, provides that "in cases where the extracontractual liability for loss, damage or delay of one of the persons for whom
the carrier is responsible15 ...is in issue, such person may also avail himself
18 I.L.O. document LPD/1956/D.6, pp. 2-3 and 10.
14 Convention on the Contract for the International Carriage of Goods by Road
(C.M.R.), article 28, paragraph 2; Hague Protocol to Warsaw Convention, article
25 A, paragraph 3; Rome Convention on Damage Caused by Foreign Aircraft to
Third Parties on the Surface, 1952, article 9. This was also the recommendation
of the I.L.O. meeting of experts (I.L.O. document LPD/1956/D.6, pp. 10-11).
15 Under article 3 the carrier is responsible for the acts and omissions of his
agents and servants and of any other persons of whose services he makes use for
the performance of the carriage, when such agents, servants or other persons are
acting within the scope of their employment.
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of the provisions of this Convention which exclude the liability of the carrier
or which fix or limit the compensation due." In the field of air transport the
Protocol adopted at The Hague in 1955 to amend the Warsaw Convention
of 1929 for the Unification of Certain Rules relating to International Carriage by Air provides for the insertion in the Convention of an article 25 A
which would entitle the servants and agents of the carrier to avail themselves
of the financial limits of liability 16 which the carrier himself is entitled to
invoke. In the field of maritime transport the Brussels Convention relating
to the limitation of the liability of owners of sea-going ships, of October
1957, limits the financial liability of the master, members of the crew and
other servants of the owner, charterer, manager or operator acting in the
17
course of their employment to the same amount as that of the shipowner.
Analogous clauses are also contained in a number of transport Conventions
still in draft, notably the Draft [European] Convention on the Contract for
the Carriage of Goods by Inland Navigation; the Draft Convention on Aerial
Collisions; and the Draft Convention on the Hire, Charter and Interchange
of Aircraft.
Not one of these Conventions is as yet in force. The scope of some of
them is limited to Europe. Moreover, most are limited or may by national
decision be limited to international transport, to the exclusion of transport
within the territory of one State. They are thus significant rather as indications of a trend than as a result of their intrinsic importance. In any
case, it must be noted that clauses such as those contained in these transport
Conventions have a strictly limited purpose., They remove the anomaly by
which a transport worker could be sued for the full amount of the damage
caused, or for the difference between the amount recoverable from the
employer and the full amount of the damage, in cases where the employer,
although at common law a joint tortfeasor, could limit his liability. Indirectly
they may thus also serve to reduce the likelihood of action being brought
against the worker rather than or as well as his employer.
At the same time the inadequacy of the protection given to transport
workers by such clauses must be recognized. Firstly, the limitation of the
employer's liability, to which the liability of the worker is assimilated,
applies only to certain categories of claims-under national law as well as
international Conventions; in the case of road and rail transport, for
instance, the liability of the carrier is or may be limited only in respect of
claims from passengers or consignors. Secondly, the financial limitation,
which is necessarily so determined as to take account of the interests of
the victims, is not low; in the case of the liability of the shipowner, the
limitation, fixed at 3,100 gold francs per ton of the ship's tonnage for personal injury claims, is significant only in case of catastrophic loss.
Relief from Liability
At the other extreme it must be recognized that legislation designed to
relieve transport workers altogether of their tortious liability arising out
of acts or omissions in the course of their employment is not at present
likely to prove acceptable. The social duty of the legislature to the wholly
innocent victims of accident is higher than that towards the transport
16 The servants and agents of the carrier would not be entitled to invoke the
grounds of exoneration open to the carrier, i.e. fault in the pilotage or operation of
the aircraft.
17 In a resolution adopted on 13 May 1958 the 41st (Maritime) Session of the
International Labour Conference expressed its satisfaction that the Brussels Convention admits the principle of the limitation of the liability of master and crew,
and recommended that each Member of the International Labour Organisation
should consider the possibility of ratifying or acceding to that Convention.

INTERNATIONAL
worker, even though he may admittedly also face economic consequences out
of all proportion to his fault.
This does not mean that measures may not be and are not being taken,
by Convention, or by legislative and judicial action, to reduce the liability
of transport workers in this respect where the interests of the victims are
otherwise adequately protected or where they are considered to be relatively
less deserving of protection.
Thus the Convention on Damage Caused by Foreign Aircraft to Third
Parties on the Surface, which was adopted in Rome in 1952 and entered into
force in February 1958,18 provides for the absolute liability of the operator
or owner of the aircraft for damage on the surface caused by an aircraft
in flight or any person or thing falling therefrom and for the possible compulsory insurance of that liability, and accordingly excludes the liability of
the servants or agents of the operator or owner. The new Swiss Highway
Code, not yet in force, provides 19 that a person other than the holder of a
motor vehicle who bears some responsibility for an accident may be exempted
from liability if his fault was slight, the victims being protected by the
overriding responsibility of the holder of the vehicle. Similarly, it is pointed
out in the report of the I.L.O. meeting of experts that in Germany courts
have in recent years tended to exempt employed drivers from liability in
cases of slight negligence and error of judgment. 20 Moreover, there have
been both legislative measures and judicial decisions recognizing, in this
context, that claims by the employer against his employee are not necessarily
deserving of protection. Thus a Belgian Act of 4 March 1954 amending the
Act concerning the contract of employment, provides that, in the matter of
liability for damage to the employer's equipment, the employee shall be
liable for an act of minor negligence only if such negligence is habitual,
while the Chambre d'appel des prud'hommes de Gen~ve, on 15 May 1956,
rejected a claim by a garage owner against 'his employee in respect of
damage suffered in a collision by a vehicle driven by the latter, on the
ground that in view of the fact that accidents are always possible in this
insured his yehicles against
type of occupation, a garage owner who had not
21
all risks had not acted in a reasonable manner.
Sharing the Risk Between the Employer and the Employee
The examples of conventional, legislative and judicial action for relieving
transport workers of liability in certain conditions show that in the final
analysis the main problem is whether these workers are to be personally
liable for the economic consequences of minor negligence in the course of
their employment, or whether the burden of these consequences 22 should be
assumed by the employer as part of the risk of the industry.
Any suggestion that the employer should assume the risk would not
constitute a radical departure from the present situation. As indicated earlier
the employer, generally speaking, shares the liability of his employee and in
practice in the majority of cases injured third parties will sue the employer,
and the employer will not exercise his right of recourse against the employee.
What remains to be achieved is that the legal position of the transport
worker, whether under national legislation or under his contract of employment, should guarantee the assumption of the risk by the employer which,
in so far as it exists at present, is purely a matter of practice.
18 The Convention has so far been ratified by Canada, Egypt, Luxembourg,
Pakistan and Spain.
19 Article 55, 4e.
20 I.L.O. document LPD/1956/D.6, pp. 2 and 3. See also BGH AP No. 1 relating to § 661 BGB (Haftung des Arbeitnehmers) ; and BAG NJW 1958, pp. 235 ff.
21 Cited by A. Berenstein in Travail et sdcurit sociale (Geneva), Oct. 1957.
22 That burden is, of course, insurable. See the next section.
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To afford complete protection the legal position of the transport worker
would have to give effect to three principles: first, that the worker should
not be under any liability to make any payment, by way of damages, indemnity or contribution, to the employer by reason of the liability incurred by
the employer in respect of injury or damage resulting from an act or omission of the worker in the course of his employment; second, that the worker
should not be under any liability to the employer by reason of injury to him
or damage to his property resulting from such an act or omission; third,
that the employer would indemnify the worker in respect of any liability of
the worker for injury or damage resulting from such an act or omission,
where the worker is sued directly, alone or together with the employer.
It is, of course, possible to conceive of variations of such a system. In
particular it is possible to provide for the worker remaining personally liable
up to a certain sum, considered to be within his economic capacity, especially, perhaps, with respect to damage to the employer's property.
The I.L.O. meeting of experts on the protection of employed drivers
against civil law claims arising out of their employment prepared a draft
clause which, with the adaptations that might be required to bring it into
harmony with the law of different countries, would protect employed drivers
by the insertion of the principles set forth in the preceding paragraph in
collective agreements and thereby, directly or indirectly, in contracts of
employment. 28 At the same time they recognized that, since collective agreements did not have the same weight in all countries and, particularly in an
industry such as road haulage, which included many small transport operators and non-unionized drivers, were not likely to cover all the persons
concerned, this method was not likely by itself to provide a solution to the
problem in its entirety. Some participants wondered whether it might not
be possible to recommend governments to give legislative effect to the principles contained in the draft clause in countries where it was found that the
principles were being widely accepted in collective agreements. This would
ensure that the employee did not lose the benefit of these principles merely
because his employer was not a party to such an agreement., Moreover, the
meeting thought that in all countries the principles might, as occasion arose,
be embodied in relevant legislation, such as legislation in the fields of labor
contracts, transport, and civil liability.
There already exist important examples of the principles being to some
degree embodied in legal provisions. Foremost in the field are public authorities. Thus, in the Federal Republic of Germany an Act of 16 July 1957 lays
down that a public authority cannot recover damages from an employed
driver.2 4 In New Zealand, government drivers must be indemnified in respect
of their liability for injury or death to passengers conveyed on official duty,
for injury to any public servant even though not carried by the vehicle, and
for damage to the property of third parties. 25 In the United States federal
employees are protected against claims by their employer. 26 In Austria, a
draft law at present under consideration would give effect to all three
principles set forth above.
Insurance
The coverage by insurance of certain of the claims to which transport
workers are exposed is compulsory in many countries. Thus an increasing
number of countries make obligatory the insurance of motor vehicles for
I.L.O. document LPD/1956/D.6.
Bundesgesetzblatt, Part I, 1957, No. 31, p. 710.
25 Treasury Instruction K. 28.
26 I.L.O. document LPD/1956/D.6, p. 4.
28
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injury to third parties 27 normally including passengers-although it is not
obligatory in all cases that the insurance cover the driver of the vehicle if he
is not the same person as the owner. 28 Similarly, the coverage of damage
caused by aircraft to third parties on the surface is compulsory in many
countries, 2 9 and is in some cases expressly required to cover the personal
liability of persons employed in the piloting and operation of the aircraft.30
Other risks, such as loss or damage of goods transported or damage to the
means of transport itself, while not usuallyB' the object of compulsory insurance, can and frequently are covered by voluntary insurance.
A number of technical safeguards are required if insurance is adequateiy
to protect the transport worker as well as his employer. First, the insurance
should cover the worker as well as his employer or, where it does not do so-as in the case of goods insured under a transport rather than a liability
policy-should at least exclude the recourse of the insurer against the
worker.3 2 Secondly, the worker should as far as possible be given a direct
right to benefit under the insurance. Thirdly, the amount insured should be
adequate8 3 and exceptions to coverage eliminated as far as possible.
With these safeguards insurance constitutes one of the most efficacious
methods of protecting transport workers against civil law claims arising out
of their employment. Moreover, the economic implications of any sharing
of the risk of the industry between employer and employee along the lines
indicated in the preceding section thereby become largely a matter of including insurance premiums in the operating costs of the industry.
The protection of transport workers against civil law claims arising out
of their employment along such lines has already been envisaged. In the
Federal Republic of Germany it was proposed in recent discussions on the
means of freeing railway workers from liability towards third parties
arising out of activities particularly liable to cause risks that the worker
should cover himself by a third-party risk insurance policy paid for by means
84
of a special increase in salary given by the employer for that purpose.
Similarly, in Poland the Union of Road Transport Workers is attempting to
obtain, by way of collective agreement, insurance against civil liability
27 This is so, for instance, in Austria, Belgium, Czechoslovakia, Denmark,
Dominican Republic, Finland, Federal Republic of Germany, India, Norway, Spain,
Sweden, Switzerland, Thailand (in respect of transport undertakings), Union of
South Africa, United Kingdom, and most states of the United States.
28 In Switzerland, for instance, this is not at present obligatory. But in fact
the general conditions of all motor vehicle policies issued in Switzerland provide
for the coverage of any driver. The new Highway Code will make the coverage of
the driver compulsory.
29 This is so, for instance, in Austria, Denmark, Federal Republic of Germany,
Norway and Switzerland. In the United Kingdom the Air Navigation Act, 1936, in
section 16, introduced a scheme for the compulsory insurance of aircraft against
third-party risks, but the scheme was not put into force.
30 In pursuance of article 64 of the Swiss Federal Law on Aerial Navigation
of 21 December 1948 the insurance against damage caused by aircraft to third
parties on the surface must cover the personal liability of persons charged by the
operator with the piloting of the aircraft or with any other service on board the
aircraft.
"A
81 The General Agreement of 17 March 1954 concerning economic regulation
of international road transport provides, in annex E 1, for the compulsory insurance of goods. In the Federal Republic of Germany goods transported for a distance
of more than 50 km must be insured.
82 In France, section 36 (3) of the Act of 13 July 1930 concerning the insurance
contract abolished the insurer's right of recovery against an agent or employee of
the insured except in cases of wilful damage. Moreover, clauses whereby the insurer
waives such a right of recourse are frequent in insurance policies.
88 The minimum coverage provided by law for third-party insurance is often
considerably less than the amounts awarded by courts.
84 See Daa Signal, No. 5, Year 9, Section VIII, p. 10.
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arising out of employment at the expense of the employer. And the International Federation of Airline Pilots' Associations resolved, at a Conference
in Bogota, in March 1958, that its member associations should seek the
adoption of contractual provisions in agreements with air carriers which
would give effect to the principle that pilots should be fully covered against
civil liability either contractually by the operating company or by an insurance policy taken out by the operating company. Arrangements of that kind,
by collective agreement or employment contract, are probably the best means
for the generalization of insurance cover for the risks faced by transport
workers in the matter of civil liability. There is no serious possibility that
where insurance is not already made obligatory in the interest of the victims
of accident, it will be so made obligatory for the protection of the worker
responsible at law.
CONCLUSION

The manner of implementing the various methods of protection discussed
above must, in each country, take into account the local law of civil liability,
.and will accordingly vary. Thus, in some countries it may not be lawful for
the employer to agree by contract to indemnify the worker for the consequences of the latter's legal negligence, and legislative action will be necessary. In others the coverage of the worker's liability by the employer may
be considered to be peculiarly suitable for contractual arrangement. Some
general conclusion as to the value of the various methods of protection may
nevertheless be admissible.
It would seem that protection by means of legislative limitation of liability is not the most suitable method. It has been shown that where the liability
of the worker is limited to the same extent as that of the employer, the
worker is not sufficiently protected. Efforts to obtain greater relief from
liability are likely to prove successful only in so far as the victims are
otherwise adequately protected. Moreover, any legislative relief from liability
is, except where there exist treaty arrangements to the contrary,35 territorial
in effect only. As such it is inadequate in an industry such as transport,
which often involves the movement of workers from country to country.
Although different countries might well prove to have similar legislation on
the subject, the worker would have no guarantee that this is in fact so.
Coverage of the worker's liability by insurance-wholly or partly at the
employer's expense--or by the employer acting, as it were, as his own
insurer-does not encounter these difficulties. There is no reason why such
coverage should not be complete. Moreover, it would operate irrespective of
where the circumstances giving rise to liability occurred. Such coverage may
be brought about by legislation as well as by contractual agreement. Finally
it would place the question of protecting transport workers on the plane of
their economic relations with the employer, and not on that of their duty
as citizens. In view of what has been said above on the social reasons for the
protection of transport workers, this would indeed seem to be the correct
approach.
35 Such as, for instance, the various transport Conventions referred to above.

